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NATURE OF APPEAL 
This is an aDDeal taken from a decision of the Industrial 
Commission of the State of Utah, Unemployment Compensation 
Appeals, dated March 19, 1987 and mailed April 1, 1987, as Case 
Nos. 86-A-6545, and 87-BR-55 affirming the decision of the 
Administrative Law Judge, Jerold E. Luker, rendered January 16, 
1987, wherein the court found that the appellant employee was 
properly denied unemployment benfits under Section 35-4-5(b)(1), 
Utah Code Annotated, 1953 as revised and amended on the basis of a 
"just cause" discharge from employment with Utah Power and Light 
Company. 
The basis of the Administrative Law Judge's decision was 
that the employer, Utah Power and Light Company, had written five 
certified letters to the employee requesting certain medical 
information relative to his failure to return to work. The 
administrative law judge found that the employee had failed to 
provide certain medical information to the employer required for 
the employer to make an evaluation as to the employee's ability to 
return to work. 
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( 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
The aDDellant appeals the decisIon of the • Industrial 
1 n j i i i n in i. s s i (i" mi in 1'i'"' 11 in I' 1 1 1 l in i H i € ^ d 1 : 1 it e d e c ' i s :i  o i : :: f I: 1 :i e a d m :ii i i :ii s t r a I I I *:-" I. a w 
judge f o :i : I 1: e f o 11 o w i n g g r o u n d s i 
1 The Administrati ve I av J I ldge* s decisirT affirmed by 
the Board of Hvv i ew i s i i :: t: si lDDor' ant :i a - m e . 
2 „ The Administrative La .1 ;* decision, affirmed by 
the Boarri !*< * aruitrary* caDric: c and unreasonable. 
3, The Administrative Law ^ decision, affirms y 
the Board of Review ,. is contrary t * • f- idence, and contra: > to 
t 
STATEMENT OF FACTS 
The c la imant /aDDe l lan t , David J Ki ns inaer , w as s e v e r e l y 
in jur ed a Il: 1 i s wc r k \ d: :i.:ii ] € i i i t:.ll: i€ • • emz II :: s c f I J t a l :i I o* e i: an: :i • t 
Company o n May 22 ,* ] 9 8 6 whei ) a f o rk Id f t ran over h i s f e e t n *sing 
him t o f a l l backwards and a l s o i nji ire h i s b a c k , 
Mr. Ki n s i n a e r was subsequent . •• i^cc?d i m a 
a d v i s e d In s i a v o i l h i s feet He ri •  f r o m a D o r o x i m a t e ] ^ ;.r 
2 J! , II MiHlli, II A,in j u s ! ,i ,i , I i i n t i . 
He was eventual! release*. ^ * -: * *. +-*7 w n r V , and 
commenced working at the warehouse * • Huntinqton Plant -. * * I: 
I - Tin I: et* 
1986. Wher K r.insinger returned . ..t • - * * * urd 
tha* •*- — :*-' exDerienci nq low ha 4 r- * « exDerienced 
significan r. ii v f 
the foot oain from which he was sufferi ng, and because - \a- re*-
0££ Yiis et and in a c-dbi unL±± ju&t before he was ieleaseu to 
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return to light duty work. 
As he was Derforming the light duty work, he found that he 
could not continue with the work due to the intensity of the low 
back pain. Subsequently he made an appointment with Dr. Gordon 
Kimball. Orthopedic Surgeon on September 12. 1986 who diagnosed a 
possible "ruptured disc" with right sciatica. Since benefits had 
been terminated as of August 22, 1986. and there was a question as 
to whether the back Dain was a direct result of the industrial 
accident of May 22, 1986. Mr. Kinsinger filed an Application for 
Hearing before the Industrial Commission of the State of Utah on 
September 10. 1986. 
On September 15, 1986, the Employer, through its workman's 
compensation insurance division, requested that Mr. Kinsinger sign 
a medical release authorization form, to enable it to gather all 
relevant medical data in preparation for the hearina. 
On October 6. the employer's representative came to the 
appllant's home to get him to sign medical release forms so they 
could pick up copies of his medical records. 
Mr. Kinsinger claimed that followincr September 5. 1986 he 
was still unable to engage in any substantial activities, or to 
even perform light duty work as provided by the company because of 
his industrial accident. He complained of low back problems and 
continuing foot discomfort. 
Mr. Kinsinger was evaluated at the Occupation Medicine 
Clinic on November 11. 1986 at the request of Energy Mutual 
Insurance Company and a copy of the report was prepared for the 
following hearing on his industrial claim. 
i 
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A hearing was held before an administrative law judae at 
the Industrial Commission of the State of Utah on December 5, 1986 
on Mr. Kinsinqer1s Application for Hearing. 
A medical panel was called UDon to evaluate Mr. Kinsinaer 
and a written report followed on January 14, 1986 signed by Dr. 
Gerald F. Vanderhooft, M.D. 
Objections were filed by the Appellant/Emoloyee to the 
Medical Panel Report and were filed on February 7, 1987. 
A follow-up report was signed by Dr. Craig A. McManama, 
D.P.M., Mr. Kinsinger's foot doctor, in oDDOsition to a Dortion of 
Dr. Vanderhooft's reDort dated February 9, 1987. 
Subsequent hearings before the Industrial Commission, and 
findings of the administrative law judge have legally determined 
that Mr. Kinsinger was temporarily and totally disabled from May 
22, 1986 to and through January 1, 1987. 
During the time that Mr. Kinsinger was in the Drocess of 
appealing his workman's compensation claim for benefits before the 
Industrial Commission of the State of Utah, his immediate 
supervisor. Don Justesen, Maintenance Superintendent at the 
Huntington Plant for Utah Power and Liaht Company, claims he worte 
five letters requesting information concerning the appellant's 
condition. 
The issue decided by the Aministrative Law Judge was 
whether Mr. Kinsinaer was justified in failing to respond to those 
letters in writing. The information requested in the letter dated 
September 22, 1986 was in fact provided to Karin Jentzsch, 
Industrial Claims Division of Energy Mutual, the unit handlinq the 
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self-insured worker's compensation claims for Utah Power and Light 
Company. She obtained a signed medical release authorization form 
from Mr. Kinsinger on October 6, 1986 so that she could obtain 
additional information. By her letter to Mr. Kinsinger dated 
September 18, 1986 had advised him to file for a hearing if he 
disagreed with their findings. 
The letter dated September 25, 1986 from Mr. Justesen 
acknowledged a telephone call from Mr. Kinsinger's attorney, David 
K. Smith, but again stated that he desired medical information. 
He went on to state that either himself, Mr. Gwyther or Mr. 
Burgess could be contacted. 
In a letter dated October 2, 1986, Mr. Justesen demanded 
an answer from the employee personally, and not from his counsel. 
This was demanded desDite the fact that both the appellant and his 
counsel had been trying unsuccessfully to personally contact 
either Mr. Justesen, Mr. Gwyther or Mr. Burgess for several days. 
He stated that he was well within his rights to demand such 
information, although that information or the right to obtain that 
information has previously been made available to the company 
through its claims division. 
In a letter dated October 9, 1986, Mr. Justesen cited that 
this was the fourth certified letter he had mailed asking for 
information. He stated that it was Mr. Kinsinger's responsibility 
to supply that information. 
Following receipt of that letter both Mr. Kinsinger and 
Jo's counsel attempted to telohone either Mr. Justesen, Mr. Gwyther 
(I I'I
 % Euigess, all without success. The three were either 
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unavailable or "in a meeting". and no return calls were 
forthcoming. 
The transcript of the proceedings before the 
administrative law judge reveals the followinq contacts between 
either David Kinsinger. his wife, or his counsel. David K. Smith, 
and the employer's representatives during the period from between 
September 6. 1986 and October 17. 1986: 
David Kinsinger left work on approximately September 6. 
1987 and anticpated going to see the doctor on September 8th. 
1986. The claimant/appellant called Ed Thompson. the shift 
foreman on Monday. September 8. 1986 and asked permission to take 
off work to see the doctor due to pain. (T. 47) The doctor had to 
cancel his appointment with Mr. Kinsinger due to an emergency. On 
September 10. 1986 Mrs. David Kinsinger called David Kinder, the 
employee's immediate supervisor, to advise him that David had 
still not been able to cret in to see the doctor. (T. 48) At that 
time Mr. Kinder asked to speak to Mr. Kinsinger personally and 
they had a discussion concerning the appointment. (T. 48) 
On September 19. 1986. David Kinsinger called David Kinder 
and asked permission to take accrued vacation or sick leave since 
he was still off work and needed more time. At that time David 
Kinder was informed and knew that David Kinsinger had been in 
touch with Karin Jentzsch and Karen Bai. both of whom worked for 
the industrial claims division of Utah Power and Light regarding 
his condition. (T. 51). 
On September 30. 1986. David Kinsinger called David Kinder 
at least two times to try to communicate with him regarding his 
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situation, but apDarently was unable to get through. (T. 65) 
After receipt of the letters Mrs. Kinsinger called and 
left messages for Mr. Gwythers, none of which were apoarently 
returned. (T. 76) 
On October 6, 1986 both Karin Jentzsch and Karen Bai came 
by David Kinsinger's house and obtained a signed medical release 
authorization form to enable them to obtain information regarding 
his condition. (T. 60) 
Sometime after the first letter was sent, Mr. Elliot 
Burgess, the second level supervisor for David Kinsinger. got a 
telephone call from David K.Smith. Mr. Kinsinger1s attorney, 
indicating that it was unsafe for Mr. Kinsinger to come down to 
the Huntington Plant, due to the nature of his physical condition. 
(T. 37) 
Mr. Burgess then contacted his Deople at the Utah Power 
and Light office in Salt Lake and determined he should not 
communicate further with Mr. David Smith, but should communicate 
directly with Mr. Kinsinger. though this was never communicated to 
either Mr. Smith or Mr. Kinsinqer. (T. 38) 
Mr. Elliot Burgess got a telephone call on October 2, 1986 
from Mr. David Kinsinger, and was told at that time that Mr. 
Kinsinger would be seeing a doctor and that Utah Power and Light's 
main office would be getting a cooy of any results. (T. 39) 
On October 6, 1986, Mr. Kinsinger called Mr. Elliot 
Burgess after consultation with his counsel, and told Mr. Burgess 
that he was off work because of his industrial accident, and was 
seeing Dr. Kimball. Dr. Kimball was to provide the company with 
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information concerning his back. (T. 67) At that time Mr. 
Burgess did not require any further information. (T. 67) 
Mrs. Kinsinger also called Dr. Kimball's office to request 
that his office release medical information to Don Justesen, and 
was told that the information would be released to its worker's 
comDensation division* Engery Mutual because that who was handling 
it for the company. (T. 81) 
Mr. Burgess subsequently acknowledged receipt of a letter 
dated October 17, 1986 from David K. Smith, Mr. Kinsinger's 
attorney. 
Mr. Burgess was aware that the company's attorney was 
handling this claim on behalf of the comoany. (T. 42) 
Mr. Kinsinger did not return to work before October 19, 
1986, the date of his discharge. 
The appellant/employee was on heavy dosages of medication 
durina this oeriod of time and could not remember things very well 
and was in bed much of the time. ( T. 60 and 61) 
The record shows that the aDDlicant did not voluntarily 
quit. The applicant claims that he was off work due to a work-
related injury, and was unable to return to work as of October 19, 
1986. 
The emoloyer claims it had "just cause" to dismiss the 
aoplicant on the grounds of culpability, knowledge and control. 
The administrative law judge found that the apolicant had 
a duty to keep the emDloyer aDDrised of his disability status to 
enable the emoloyer to safeguard the emoloyment status through the 
period of Mr. Kinsinger's disability. The Administrative Law 
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Judge found in essence that Mr. Kinsinger had a duty to respond 
"in writing" to the five written requests prior to October 19, 
1986, the arbitrary date of discharqe by the employer. 
Failure to respond in writinq constituted willful and 
deliberate actions against the employer's interests, and 
demonstrated sufficient knowledge, control or culpability to 
sustain a denial of employment benefits according to the 
Administrative Law Judge. 
The claimant/appellant contends that the employer was 
sufficiently appraised through its aaents of his continuing 
disability relative to his job-related injury of May 22, 1986, and 
that his attempts to reach Don Justesen, and others from September 
22, 1986 through October 9, 1986 via telephone in response to 
those letters, demonstrates that he did not wilfully or 
intentionally disregard the employer's requests. 
SUMMARY OF ARGUMENT 
POINT 12 THE ADMINISTRATIVE LAW JUDGE'S CONCLUSION THAT 
THE EMPLOYER HAD "JUST CAUSE" TO TERMINATE THE APPELLANT/EMPLOYEE 
WAS ARBITRARY, CAPRICIOUS AND UNREASONABL5. ESPECIALLY IN LIGHT OF ALL 
OF THE EVIDENCE BEFORE HIM, INCLUDING KNOWLEDGE OF THE EMPLOYEE'S 
ATTEMPTED AND ACTUAL CONTACTS WITH THE EMPLOYER'S REPRESENTATIVE 
BOTH BEFORE AND AFTER RECEIPT OF THE FOUR LETTERS IN QUESTION. 
POINT 2. THE BOARD OF REVIEW'S DECISION IS NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE. 
ARGUMENT 
POINT l± THE ADMINISTRATIVE LAW JUDGE'S CONCLUSION THAT 
THE EMPLOYER HAD "JUST CAUSE" TO TERMINATE THE APPELLANT/EMPLOYEE 
WAS ARBITRARY. CAPRICIOUS AND UNREASONABLE, ESPECIALLY IN LIGHT OF 
ALL OF THE EVIDENCE BEFORE HIM. INCLUDING KNOWLEDGE OF THE 
EMPLOYEE'S ATTEMPTED AND ACTUAL CONTACTS WITH THE EMPLOYERf S 
REPRESENTATIVE BOTH BEFORE AND AFTER RECEIPT OF THE FOUR LETTERS 
IN QUESTION. 
The first question for review is whether, under the 
circumstances, the employee's actions in attempting to respond tc 
the employer's requests were reasonable, and whether or not the 
employer's requests for additional information were reasonable. 
The record demonstrates that the emDloyer asked for 
certain medical information between September 22. 1986 and October 
16. 1986 to helo make certain unspecified decisions regarding Mr. 
Kinsinger's employment status. Presumably those decisions would 
relate to whether Mr. Kinsinger was eligible to continue on "light 
duty" or not. 
Prior to the first letter having been sent on September 
22. 1986, the employer already bad the information which it bad 
been requesting, or the ability to retrieve that information from 
Mr. Kinsinger's health care provider. It could just as easily 
have requested that information from Mr. Kinsinger's doctor, as 
Mr. Kinsinger could have done, since it had a medical release 
authorization form signed by Mr. Kinsirqer in its possession. Mr. 
Don Justesen. the Maintenance Superintendent, had been made aware 
11 
of this fact prior to his first letter of September 22. 1986 to 
Mr. Kinsinger. 
In addition, on November 11, 1986 the employer sent Mr. 
Kinsinger to its own doctor for the ourDose of obtaining an 
indeDendent medical evaluation relative to Mr. Kinsinger's 
continuing complaints with his feet and low back. 
A hearing was held on December 5, 1986 before the 
Administrative Law Judge, Pichard Sumsion, at which time the 
employer, through its legal representative, submitted as an 
exhibit, all medical records relative to Mr. Kinsinger's 
condition. £be yer;y sanje in formation which the superintend ant had 
requested. It is thus clear that at the time Mr. Justesen had 
requested information from Mr. Kinsinger, that Utah Power and 
Light either (a) had the information on hand, or (b) had the riaht 
to reuqest the information from the various health care providers, 
through the medical release form which had been signed by Mr. 
Kinsinger. 
The simple fact is that the employer was not only 
possessed of all the information it had requested of the 
appel .Tart Ar«yIc;Vf € trior to the first letter of September 22, 
1986, but that it also possessed the right to secure any other 
medical inf oimat ion from Mr. Kinsinger's health care providers 
that it may have desired. 
The best way to secure that information would normally 
have been from his doctors or other health care providers and not 
from Mr. Kinsinger. since they are familiar with his treatment, 
and Mr. Kinsinger is not a medical expert. 
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Under these circumstances. the requests of a 
superintendent, net directly involved in the chain of medical 
information being transmitted back and forther between the 
appellant/enp3oyeee and counsel for the worker's compensation 
claims division of the company, is unreasonable. 
The fact that the employee had provided medical 
information to the employer prior to September 22. 1986 (the date 
of the first letter by Don Justesen). and had provided a medical 
release authorizMicn, and had made this fact known to Don 
Justesen. and further, the fact that when contacted by letter 
dated September 22. ]986. and thereafter. Mr. Kinsinger not only 
contacted bis counsel to attempt direct contact back with them, 
but also attempted himself to contact them, and made several 
telephone calls in attempts to respond to those letters, but 
without success, suggests that t'r. Kinsinger acted reasonably. 
The question of whether ar» employer acts with "just cause" 
in terminating an employee has been the subject of several 
decisions. Thf Ui HJI Supreme Court has held in Locjan Jtesivnsl 
Hospital y_. Poard of Review (*]tph, .198 6), 723 P. 2nd 427 that 
inadvertences, isolated instances of ordinary negligence, or good-
faith erros in judgment or decisions do not constitute culpable 
conduct which precludes a dischaged emploee from receiving 
uneir.tlcA'i;< :•• L< i. <--u:->nt ion benefits. 
In each case the question of "just cause" is a mixed 
question of law and fact for the trier of fact ot determine. 
In this case, the employer claims that it wanted to know 
the medical condition of the employee. and si requesietf 1 he 
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employee to provide that information to the employer. Five 
certified letters were sent out between September 22. 1986 and 
October 16. 1986 (T. 8-12) requesting an explanation for his 
absences from work. 
The record shows, however, that there were numerous 
contacts and attempts to contact the employer and/or its 
representatives during that time Deriod to keep them apprised of 
his physical condition. The employer's representatives even came 
to his house during that time frame to obtain a medical release 
authorization to obtain information from his feet and back 
doctors, and personnel at the Huntington plant were aware of the 
contacts made by representatives of Utah Power and Light in Salt 
Lake. 
Furthermore, the appellant/employee attempted to have his 
back doctor communicate directly with Don Justensen. but was told 
by his doctor that that information would be given to the worker's 
compensation personnel of the company, since they were the ones 
requesting it. 
Clearly, the actions of the employee do not rise to the 
level of culpability under these factual circumstances. He did 
what he could to see that the information requested was obtained, 
and cooperated with the company's worker's compensation 
representatives in obtaining that information. 
He did not write back to Don Justesen. but did call his 
associates and keep them informed. He had contacted his attorney 
to make contact with them as well. 
It is the argument of the appellant/employee that the 
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Board of Review failed to take these facts into sufficient 
consideration when it UDheld the administrative law judge's ruling 
of a finding of culDability. The actions or inactions of the 
appellant come within the ambit of the Logan Regional Hospital vs. 
Board of Review test of good-faith errors in judgment or decisions 
to avoid culpability. 
POINT 2^ THE BOARD QF REVIEW'S DECISION ITS NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE. 
The evidence presented in the transcript as is set forth 
in the recitation of evidence above, clearly reflects the attempts 
of the aDpellant/emoloyee to contact the employer's 
representatives during the period from September 22, 1986 through 
October 16, 1986. He made contact on several different occasions 
during that time period with the employer's representatives, and 
attempted to make contact through his attorney, and his wife, and 
through his doctor. 
The decision of the Board of Review suggests that his 
failure to make written contact during that time Deriod is 
sufficient to demonstrate culpability and a willful and wanton 
disregard for the legitimate informational requests of the 
employer. 
There is a real question, in the first place as to whether 
these requests were in fact legitimate, since the employer was 
being represented by counsel at that time, and since any 
communication between the parties should have been through their 
-15-
authorized counsel. 
Secondly, even if the requests were legitimate, there is a 
question of whether those requests were substantially and wilfully 
ignored. Where contact has been made by teleohone. can a finding 
be made that the apDellant/emDloyee ignored the requests of the 
emoloyer? 
The aDDellant/employee argues that the Board of Review 
ignored the numerous references in the transcript of communication 
between the employee and the employer during this critical period, 
and that the decision of the Board of Review is thus not supported 
by the evidence before it. 
CONCLUSION 
The evidence Dresented in the hearing before the 
Administrative Law Judge amDly supports the position of the 
aDpellant/employee of his contacts and attempted contacts with the 
employer's representatives during the period from Seotember 22. 
1986 through October 16. 1986. Such attempts were made in good 
faith to comply with the information sought by the employer, even 
if a written response was not forthcoming. 
By October 16. 1986. the employer bad a medical release 
authorization signed by the emoloyee. and could have just as 
easily obtained the information they were requesting from his 
treating physicians. 
With this in mind, the employer did not have "just cause" 
to terminate the employee, and thus this court should find that 
-16-
the employee was entitled to make his claim for unemployment 
compensation benefits. 
DATED THIS of Auaust. 1987. 
WID K. SMITH. ESQ. 
Attorney for ADDellant/Emoloyee 
DAVID J. KINSINGER 
Suite 300 
6925 Union Park Center 
Midvale. Utah 84047 
TeleDhone: (801) 566-3373 
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